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SENTENCING LEGISLATION (TRANSITIONAL PROVISIONS) AMENDMENT BILL 2008 
Returned 

Bill returned from the Council with an amendment.  

On motion by Mr C.C. Porter (Attorney General), resolved — 

That Legislative Council message 11 be considered in detail forthwith. 

Council’s Amendment — Consideration in Detail 

The amendment made by the Council was as follows — 

Clause 4 

Page 3, after line 9 — To insert — 

(4) A court sentencing an offender to a fixed term can impose a penalty up to the 
statutory penalty for the offence. 

Mr C.C. PORTER: Mr Speaker, I will speak for only a short period, and I seek your forbearance to do it from 
my chair rather than from the table. I have no need for advisers. 

The SPEAKER: Permission granted. 

Mr C.C. PORTER: The amendment will be accepted somewhat reluctantly, but accepted nonetheless, by the 
government.  

The SPEAKER: The Attorney General needs to move a motion that the amendment be agreed to, otherwise we 
cannot continue. 

Mr C.C. PORTER: Thank you, Mr Speaker. I move — 

That the amendment made by the Council be agreed to. 

The amendment reads as follows — 

A court sentencing an offender to a fixed term can impose a penalty up to the statutory penalty for the 
offence. 

The view of the government is that this is an unnecessary amendment. What the amendment, at very best, seeks 
to do is to indicate that a thing can be done, which thing, we say, can already be done. That thing is to access the 
statutory maximum penalty for an offence. As I have said several times in this house, since 2003 there has been a 
provision that has circumvented or prevented the operation of standard sentencing practice. That provision is 
clause 2(1) of schedule 1 of the Sentencing Legislation Amendment and Repeal Act, which has become 
commonly known as the transitional provisions. That is the clause that, in effect, prescribes mandates of a 
one-third discount on sentences in this jurisdiction. In the absence of that provision, which provision this bill 
removes in its totality, the traditional sentencing principles are contained in the Sentencing Act, and most 
immediately in section 6 of the Sentencing Act. Section 6(1) provides — 

A sentence imposed on an offender must be commensurate with the seriousness of the offence. 

Section 6(2) states — 

The seriousness of an offence must be determined by taking into account — 

(a) the statutory penalty for the offence; 

In clause 4, the definitions clause, “statutory penalty” is simply defined as — 

… in relation to an offence, means the penalty specified by a written law for the offence; 

Once the one-third discounting system in schedule 1 of the Sentencing Legislation Amendment and Repeal Act 
is removed, the maximum penalty can be accessed. Simply having a form of words to say that something can be 
done that can, by nature of the removal of the transitional provisions, already be done is superfluous. However, 
more than that—this is why this amendment is accepted reluctantly—the best advice provided to me, and indeed 
the advice I accept, is that to include words that are superfluous is dangerous. These words could potentially be 
interpreted in any number of ways, which might actually defeat the entire purpose of this bill, which is to take 
away the one-third — 
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Mr J.A. McGinty: That’s rubbish. This is the weakest argument I have ever heard you put. 

Mr C.C. PORTER: What those words say — 

Mr J.A. McGinty: What these words say is that you can apply the maximum penalty. What’s clearer than that? 

Mr C.C. PORTER: In fact, member for Fremantle, they do not say that. They say “a penalty up to the statutory 
penalty”. What does “up to the statutory penalty” mean? 

Mr J.A. McGinty: Up to and including the statutory — 

Mr C.C. PORTER: It means “up to and including”, does it? 

Mr J.A. McGinty: Of course it does. 

Mr C.C. PORTER: The advice I have had is that a literal interpretation of the plain English of that provision 
could quite easily be, and even likely be, “up to but not including”.  

Mr J.A. McGinty: Rubbish.  

Mr C.C. PORTER: Let me ask the member for Fremantle another question: does he remember the draft 
amendment he sent me? 

Mr J.A. McGinty: Which one? 

Mr C.C. PORTER: The member sent only one. 

Mr J.A. McGinty: You’ve misled the house once before on this. You’ll have to become a bit more honest, 
Attorney General. Honesty is something you’re lacking. I’ve seen that in your short time here.  

Mr C.C. PORTER: I have received only one draft from the member for Fremantle. He will remember the draft 
because he also used a form of words that were somewhat similar to that which he is now proposing.  

Mr J.A. McGinty: Have you double checked that issue lately? You received two amendments. 

Mr C.C. PORTER: I have checked that issue. I received one draft only, in the post, with a stamp on it.  

Mr J.A. McGinty: On the email? 

Mr C.C. PORTER: No draft was sent to me by email.  

Mr J.A. McGinty: Rubbish. That was how it was sent to you—there were two of them. Come on! 

Mr C.C. PORTER: In any event, the member for Fremantle remembers the draft he sent me. 

Several members interjected. 

The DEPUTY SPEAKER: Order! The Attorney General.  

Mr C.C. PORTER: That draft had a similar clause except, very strangely, it used slightly different language. It 
referred to the ability to impose a fixed term “up to the full statutory penalty”. Does the member recall that?  

Mr J.A. McGinty: Keep going.  

Mr C.C. PORTER: What is the difference between “up to the statutory penalty” and “up to the full statutory 
penalty”? 

Mr J.A. McGinty: If you think there is some significance in that, move an amendment.  

Mr C.C. PORTER: I do. The member for Fremantle is making this up as he goes along. The words “up to the 
full statutory penalty” were his first draft because there was some concern that if we use just the words “up to the 
statutory penalty”, that may well mean up to but not including. I can see the member for Mindarie looking at me 
thinking “Perhaps”. Here is my prediction: at some point in time, somewhere down the track, these words will be 
looked at and the argument will be put that “up to the statutory penalty” means up to but not including. That is 
very dangerous and that is why in the original draft the member for Fremantle used the words “up to the full 
statutory penalty”. Nevertheless, the government will accept the amendment. 

Mr J.R. QUIGLEY: Labor supports the amendment that the shadow Attorney General moved and more than 
half the thirty-eighth Parliament supports, as will the government when it comes to the vote.  
One point on which I agree with the Attorney General is that one must be very careful with the use of words and 
the interpretation that the courts will place upon them. There had been debate as to whether Yates was still law 
and whether the Yates case had completely overturned the transitional provisions etc. Indeed, on 3 December 
2008 at page 901 of Hansard the Attorney General states —  
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Yates still stands as a decision unquestionably, but it is a decision about the interpretation of a section 
that will disappear.  

That is, because of the provisions. The Attorney General went on at page 904 to say — 
We have seen what I thought was, and I think the member for Fremantle agrees with me, a rather 
bizarre interpretation in Yates of both the parliamentary intent and the literal meaning of the words.  

These comments, of course, had followed discourse between the Attorney General and the opposition 
spokesperson about what had been said by the Director of Public Prosecutions the day before in a briefing on the 
legislation at which I was in attendance. It was clear that the Director of Public Prosecutions himself expressed 
some concern that, even with these amendments, the effect of Yates would apply downward pressure on the 
sentencing tariffs. Indeed, in light of what the Attorney General has described as an unrealistic and bizarre 
interpretation of the legislation, I note that the Chief Justice in his judgement found in paragraph 32 —  

Viewed in the historical context which I have set out, when cl 2 of the transitional provisions is read as 
a whole it is in my opinion clear that the legislative objective — 

That, I interpolate, is the legislative objective of this chamber. He continues — 

was to generally reduce sentencing tariffs relating to terms of imprisonment which had been established 
by the courts…  

That is, the courts were interpreting that the legislative intent of this chamber was to reduce the tariffs. In the 
second reading debate on this legislation, the Attorney General said that, if clause 3A had been made mandatory 
and not permissive and discretionary, there would have to be this release valve that is now proposed by way of 
this amendment. The Attorney General said — 

The member’s assessment of the conversation yesterday and the effect of the subclause is that it will 
place downward pressure on sentences. I agree that that may well be the case in some circumstances. 
Indeed, that is the point of the subclause. However, will downward pressure be applied in every 
circumstance?  

However, in the Yates case the Chief Justice of Western Australia said, in relation to the transitional provisions, 
that the intent of this chamber, of this Parliament, was to do just that; that is, apply downward pressure by 
reducing the tariffs relating to terms of imprisonment.  

I attended the briefing session that was also attended by the Director of Public Prosecutions and the State 
Solicitor, Mr George Tannin, who advises the Attorney General. It became apparent to me on coming out of that 
meeting, which I listened to, that there were two different interpretations of what the Director of Public 
Prosecutions said. The reason that this amendment is necessary is that it will clearly signal to the courts that 
there is not this downward pressure and, despite the clause 3A amendment—in black and white and in the same 
legislation, not having recourse to the Sentencing Act—the maximum term is available.  

I will deal with the little nuance the Attorney General referred to; that is, that a court will impose a penalty up to 
the statutory penalty for the offence and there is a remote possibility that “up to” does not include the last day of 
the maximum. That is an unrealistic interpretation. It would not fit within the description that the Attorney 
General applied to the Yates case as being a bizarre interpretation. It is so extreme.  

Ms M.M. QUIRK: I am interested in what the member for Mindarie is saying and I would like him to continue.  

Mr J.R. QUIGLEY: Out of what was a rather helpful briefing to discuss the amending legislation, two people 
of goodwill—the Attorney General and his opposite number—had a different understanding of what the Director 
of Public Prosecutions said. One said that he would not have characterised his comments that way and the other 
said that he could. This is a fail-safe amendment and it is not a waste of time coming back here to deal with it.  

Point of Order 

Mr R.F. JOHNSON: I suggest that the member for Mindarie is diverting to a second reading debate.  

Mr J.A. McGinty: He is talking about this clause.  

Mr R.F. JOHNSON: He should be talking to the amendment before the chamber. 

Mr J.R. Quigley: I am. 

Mr R.F. JOHNSON: We are not going into a second reading debate, and I suggest that that is not open for 
discussion now.  
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Mr M. McGOWAN: What the Leader of the House raised is ridiculous. In debating an amendment, one can, of 
course, refer to the head bill to outline the surrounding circumstances. It is commonplace to do that. An 
amendment does not exist in a vacuum.  

The DEPUTY SPEAKER: Member for Mindarie, continue please.  

Debate Resumed 

Mr J.R. QUIGLEY: In referring to the interpretation of this clause in the second reading debate, the Attorney 
General said at page 899 of Hansard — 

… the Yates decision interprets provisions that we are physically removing from the act; they will 
simply no longer be there. To me, it is legally at a level of improbability that a Court of Appeal decision 
would ever extend the effect of the Yates decision into a post situation in terms of what we are 
discussing, because the Yates decision was a determination about provisions that we are removing. I 
just cannot see how that could conceivably occur.  

When I was here in 2003, no-one, Attorney General, ever forecast the interpretation of the legislation that was 
arrived at by the Court of Appeal in the case of Yates. I agree that it is almost impossible to forecast what the 
courts will do unless this legislature makes abundantly clear what it intends shall happen. The intention of this 
legislation, and of the amendment to the bill, in the most clear terms is that the courts will have the capacity, 
notwithstanding the legislation, to impose a sentence in the appropriate case right up to the maximum penalty. 

Mr B.S. WYATT: I too rise to speak to the amendment. It is a short amendment. 

Mr C.J. Barnett: We agree with it. Well done; congratulations. 

Mr B.S. WYATT: I guess we see the tension of our Westminster system whereby the executive is drawn from 
the Parliament, which holds it to account. 

Mr C.J. Barnett: We agree. 

Mr B.S. WYATT: Petulance in a Premier is never a good look, and it certainly has not been a good look for the 
current Premier, a man for whom, as I think he knows, I have high regard. 

Mr R.F. Johnson: This is the member for Fremantle’s amendment. 

Mr B.S. WYATT: The member for Hillarys will get his chance. 

Mr R.F. Johnson: He hasn’t even spoken on it yet. 

Mr B.S. WYATT: Member for Hillarys, he will get up next; just relax. 

Several members interjected. 

Mr B.S. WYATT: I am sure that the people of Western Australia are willing to wear the cost of Parliament, 
because it is an important part of our democracy. 

I want to bring a matter to the attention of the Attorney General, because I note his comment that to accept words 
that are superfluous is dangerous. In law, a lot of our time is spent splitting hairs over individual words, so I 
could not agree more with the Attorney General. However, silence and a vacuum are often just as dangerous. 
The silence that is created around general words is often argued in the human rights debate. I would like to refer 
to a case that the Attorney General is very aware of: Mansfield v Director of Public Prosecutions of Western 
Australia in 2006. I am not sure whether the case is ongoing, but, for the record, Mr Deputy Speaker, I will refer 
only to a judgement that has been handed down by the High Court. Mansfield appealed to the High Court; the 
DPP was the respondent. At that time, both the Attorney General and I were working at the Office of the 
Director of Public Prosecutions and worked on this case to a certain extent—I less so than the Attorney General. 
Today we are dealing with statutory interpretation. In this appeal to the High Court, two issues were considered 
in respect of freezing orders. I will not go into the details of the Criminal Property Confiscation Act. The Liberal 
Party was in government when that legislation was put through. It is worth noting the impact of a bill when 
nothing is specifically declared in it. That case involved two issues: initially, in an undertaking for damages—
that is, when the DPP applies for a freezing order—is the DPP required to provide an undertaking as to damages, 
so that in the event that the DPP does not prove its case, it is liable for any damages that may have reasonably 
been incurred; and, secondly, can property from that frozen property be released for the payment of legal 
expenses? Two points need to be made about that matter. I refer to paragraph 27 of the High Court’s decision. 
The court looked to the act that preceded the Criminal Property Confiscation Act—the Crimes (Confiscation of 
Profits) Act 1988. That legislation specifically provided for an undertaking as to damages; that is, under that 
regime, the DPP had to provide an undertaking before it could pursue what were then restraining orders. The 
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new legislation, the Criminal Property Confiscation Act, specifically did not have the undertaking as to damages. 
The Attorney General will recall this. 

Mr R.F. Johnson: We are not debating that act. 

Mr B.S. WYATT: It is an analogy. I will not speak for long. Relax, minister. 

The DEPUTY SPEAKER: Will the member for Victoria Park please come back to the amendment. 

Mr B.S. WYATT: I will, Mr Deputy Speaker. 

The point I am making is that the High Court, regardless of the fact that the act did not have this undertaking, 
found it in any event, because it looked to precedent and to the previous legislation. Similarly, on the matter of 
legal expenses, I will quote the second reading speech of the then parliamentary secretary Mr Barron-Sullivan. It 
states — 

No frozen property can be released for payment of legal expenses. 

That is pretty clear. 

Mr C.J. Barnett: Who was that? 

Mr B.S. WYATT: It was Mr Barron-Sullivan, who was parliamentary secretary to the then Attorney General, 
Peter Foss. The problem was that that was not replicated in the legislation, and because of that the High Court 
found, regardless of what was said in the second reading speech, that there was an ability to release property for 
legal expenses. The point I am making by way of an analogy through the Criminal Property Confiscation Act is 
that if one is unclear, the court will fill the vacuum by looking at precedent and extraneous circumstances. That 
is why this amendment—initially brought into this chamber by the shadow Attorney General—will make for a 
better piece of legislation, and I suspect that that is why the government now supports it. 

Ms M.M. QUIRK: I will be brief, but I feel I need to speak because of the attitude displayed by those opposite. 
The opposition understands that the government has a mandate to bring in this legislation. We believe that the 
legislation should be effective, should work in the courts, and ultimately should be reflected in the sorts of 
sentences that are imposed. It is churlish to suggest that the wording of the amendment is in some way 
superfluous or unnecessary. Anyone who attended the briefing—as the member for Mindarie, the member for 
Fremantle and I did—would have observed that there was a divergence of opinion between the Attorney General 
and the Director of Public Prosecutions about what the outcomes of this legislation might be. I tell the Attorney 
General that the wording may be superfluous, but in the view of the opposition, it is better to be certain than 
sorry. The government has a mandate to bring about effective legislation and the opposition is prepared to 
support the government’s mandate; the people have voted for this sort of legislation. The government should 
grudgingly accept that the opposition is trying to assist it to deliver one of the promises it said it would deliver 
within its first 100 days. 

Mr B.S. Wyatt interjected. 

The DEPUTY SPEAKER: Will the member for Victoria Park let the member for Fremantle speak? 

Mr J.A. McGINTY: There are a number of points I would like to make about this legislation. It is abundantly 
clear to me, and there is a growing sense amongst members of this Parliament, that the government has got this 
legislation wrong, and that, without this amendment, we would be back in the chamber in the future to correct 
the legislation. This is a very simple proposition. I resent the arrogance and petulance displayed by the Premier, 
and to a lesser extent by the Attorney General, because they hate the fact that they have to come back to 
Parliament to correct their own legislation. In other words, as the member for Girrawheen put it, they hate the 
fact that they have to come back to Parliament to do their job properly. 

This legislation is not adequate for the job that it is intended to do. This is not something that has come upon us 
lately; the legal advice of the people who advised me when I was Attorney General—the same people who 
advise the current government—was that the mere repeal — 
Mr C.J. Barnett interjected. 
Mr J.A. McGINTY: The Premier should not be so petulant. 
Mr C.J. Barnett interjected. 
Mr B.S. Wyatt: He’s a child. 
Mr J.A. McGINTY: Yes. This is extreme arrogance. 
Mr C.J. Barnett interjected. 
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Mr J.A. McGINTY: I am trying to speak now, but the Premier is petulantly interrupting me. We all know that 
the Premier has a short fuse, and he is displaying it today in a way that will open the eyes of many people on his 
side of the chamber. It is a not very edifying spectacle. It is not very edifying to see the Premier of Western 
Australia carrying on like a primary schoolkid. Someone has pinched his lolly; that is what has happened today, 
and I think the Premier should stop. 

The DEPUTY SPEAKER: Member for Fremantle, come back to the point, please, and proceed. 

Mr J.A. McGINTY: I am making a point in response to an injection from the Premier. 

The DEPUTY SPEAKER: No more interjections, and let us proceed, please. 

Mr J.A. McGINTY: That is better. 

I make the point that the government has got this legislation wrong, and that this amendment will correct it. 
When the Labor Party was in government, our legal advisers—the same legal advisers who advise the current 
government—said to us that a mere repeal, which is what this legislation will do, would not be adequate to 
enable a court to do what both sides of politics want. We do not want the courts to go through a formulaic 
approach of discounting sentences, and we want the maximum sentences to be available. That is what we both 
articulated as being the objective of this legislation. 

Robert Cock was quite clear last week in a briefing attended by the Attorney General, me, the member for 
Mindarie and the member for Girrawheen. He repeated the advice that he gave to me in government that a mere 
repeal was not adequate. If members need a reference to go back to, they should go back to the press release that 
was issued jointly by the then Premier, Alan Carpenter, and me in August of this year prior to the calling of the 
state election. That legal advice is replicated in that press release. We said in that press release, a public 
document, that we had received advice that a mere repeal, which the then opposition advocated and which it has 
carried forward in this legislation, is not sufficient to do the job. That was the view then and it is the view now. 
That is why we moved the amendment. That is why we persisted with the amendment in the upper house—to 
ensure that this legislation does its job. It is our strong view that the legislation proposed by the government 
would not do the job we both wanted it to do. That is quite critical. No more important legislation has been 
considered by the Parliament since the change of government. We want to get it right because it is so important. 
To object to the Parliament coming back to accept the amendment that a strong majority of members in the upper 
house supported is churlish in the extreme.  
Mr R.F. Johnson: We’re accepting it.  
Mr J.A. McGINTY: But in a very niggardly way.  
Mr R.F. Johnson: We don’t agree with it; we don’t think it is necessary, but we won’t oppose it.  
Mr J.A. McGINTY: I am trying to point out why it is necessary so that we understand and so that the courts 
understand why it is going into the legislation. 

Mr R.F. Johnson: You did that when it was last in this house. 

Mr J.A. McGINTY: I want to make a number of points during this debate that go very much to the importance 
of this amendment in its simple form.  

Mr B.S. WYATT: I would like to listen further to the shadow Attorney General.  
Mr J.A. McGINTY: Hopefully this will conclude the point that I want to make on this amendment. Put at its 
simplest, what sort of a sentence will a court hand down the day after this legislation is proclaimed, for instance, 
for the worst possible case of manslaughter? Having already said that 10 years or thereabouts was the penalty 
that was awarded in the case of Farmer, do members think that without an enabling provision, the courts will 
suddenly start awarding 20 years in that worst case? I do not think so. It would be an extraordinary thing for a 
court, in the absence of any enabling provision or any direction from the Parliament, to turn on its head many, 
many decades of an approach to this issue.  

The Attorney General has said that somehow or other sentence discounting is a Labor phenomenon brought 
about by the changes to the Sentencing Act 1995 in 2003. We all know that sentence discounting has existed 
since at least the 1960s—as long back as anyone in living memory can go. One-third has been taken off every 
sentence handed down by the court. Prior to 2003, one-third was taken off as a result of remission after the court 
handed down the sentence. Post 2003, one-third was taken off at the point of sentencing in order to make the 
process more transparent. It can be said that for decades the courts in this state have not been able to effectively 
impose the maximum sentence. It is a simple matter of interpretation. When the legislation is silent, where will 
the court get the authority to suddenly start imposing the maximum sentence when it has never previously been 
able to do that and the legislation is silent on that issue? It will not happen. That is the point made by Robert 
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Cock and by other senior government legal advisers. This is a necessary amendment in order to make it 
abundantly clear to the court that it can depart from its historical approach to sentencing and it can, in that sense, 
apply the maximum. It needs express words to be able to do it.  

It has been unbecoming of the government to be so critical of the Parliament for requiring an amendment that 
will toughen up the government’s legislation and to place beyond doubt that the worst criminals in this state can 
have the book thrown at them, the full force of the law used against them and the maximum penalty applied to 
them. We can all speculate on the reasons that it is not agreeable to the government and why it was resisted 
initially, but it necessarily involved the Legislative Council correcting the deficiency in the legislation and us 
coming back today to deal with it. It is critical that the Parliament sit until this matter is resolved. I hope that the 
Attorney General will arrange for the earliest possible proclamation of this legislation. I would certainly 
appreciate hearing from him as to his intentions in that regard. 

Dr G.G. Jacobs: That’s a bit rich coming from you. 

Mr J.A. McGINTY: Not at all. May I say that the government got it wrong. We are correcting the legislation to 
make it stronger. The minister may laugh if he likes, but I make this point: as a result of this amendment we are 
inserting here, we are saving the government, and therefore the people of Western Australia, from unjust 
outcomes in the courts. Why the government backbench so blindly resisted a very sensible amendment, which 
would toughen the legislation and give greater effect to what the public of Western Australia wanted to see in the 
sentencing laws, I do not understand. 

Mr P. Abetz: People have given you advice that the former provision was not suitable. Do those same people 
say that your amendment will do it? 

Mr J.A. McGINTY: The answer is yes. Some of the member’s colleagues sniggered at that, but the member 
asked me a straight question and I have given him a straight answer. The answer is yes.  

Mr R.F. Johnson: We are accepting it. 

Mr J.A. McGINTY: Hang on! One of the government backbenchers asked me an honest question and I want to 
give him a straightforward and full answer to the question. Robert Cock has ultimately to end up before the 
Court of Appeal to argue that a particular sentence was not enough and to argue what this legislation means. He 
is the one who has said that this legislation, as this government originally proposed it, will not do the job. 

Mr M. McGOWAN: I think the member for Fremantle is making an important contribution. I would like to hear 
more. 

Mr J.A. McGINTY: What Robert Cock has said is that the legislation needs to be amended so that instead of 
simply repealing the transitional provisions, something new must be put in their place, particularly when what 
we are seeking to give the courts the power to do is something that they have never had the power to do before. 
They have never had the power to award the maximum sentence, because it has always had one-third taken off. 
At least back to the 1960s, in living memory, that has been the case. It is quite sensible, in my view, to say that if 
we are going to give the courts the power to do something extraordinarily different from what they have ever had 
the power to do, we need to do so expressly. Frankly, I think that is the interpretation a court would make of this 
matter when it came before it; otherwise, a judge could impose 20 years for manslaughter and there could be a 
successful appeal to reduce that sentence back to something more in tune with what has been awarded in the 
past. That is why we have moved this amendment.  

Although the government is begrudging in its support, I appreciate that we now have support on both sides of the 
house for this amendment. In my view, it will strengthen the legislation and deliver to the community what it 
wants. It will ensure that we are not back here again dealing with a problem of judicial interpretation in a way 
that is inconsistent with what Parliament intended. For that reason I am grateful that this amendment will be 
made, because it will result in good legislation. What was before the house would not have achieved its 
objective. 

Mr C.C. PORTER: I feel compelled to add something to this debate before it finishes. As the member for 
Mindarie noted, there is a difference in interpretation between the member for Fremantle and me about what 
occurred and what was said by Robert Cock, QC, the Director of Public Prosecutions, at a briefing session. The 
advice I have received is that the clause we are now proposing—which we accept—is unnecessary. Robert Cock 
was consulted. I will read an email containing his views and then I will table it. There was a range of drafts—10 
in all. This was draft nine. There were some very slight alterations between draft nine and draft 10 that had to do 
with the retrospectivity clause. I will read what the Director of Public Prosecutions said in an email — 

Karen, thank you for referring me Draft 9. 
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Whilst I am not aware of all of the background to the recent changes, not having seen either the 
Attorney’s or State Counsel’s correspondence of today, the draft encapsulates what I understand to be 
the Government’s imperatives, which I understand to be the repeal of clause 2 of the Transitional 
Provisions, a finite date upon the new sentencing regime will commence for all offenders, and under the 
new regime, the capacity for sentencing judges and Magistrates to impose tougher sentences, as high as 
the statutory maximum, in appropriate cases. Accordingly I am comfortable with the current provisions. 
I have no suggestions for change. 

Mr J.A. McGinty: That was before the final draft.  

Mr C.C. PORTER: There was one draft between nine and 10, but there was no alteration to the operative 
provisions we are talking about. Those comments were made in respect to the fact that that draft excluded the 
amendment that is now proposed. Member for Fremantle, that is unequivocal. I table that document.  

[See paper 523.] 

Mr J.A. McGINTY: I feel compelled to rise on this matter in light of the Attorney General raising the question 
of the advice received from Robert Cock. This was advice on a draft; it is advice contrary to that which was 
given at the briefing last week. The Attorney General has indicated that I have somehow or other, 
“miscategorised” was his word, whatever that means —  

Mr C.C. Porter: Mischaracterised—it is quite a simple word.  

Mr J.A. McGINTY: —mischaracterised what Robert Cock had to say. He did not say that I got it wrong about 
what Robert Cock actually said at the meeting. It was crystal clear what Robert Cock was saying at the meeting. 
Last week, during the second reading debate on this bill, I made it quite clear that Robert Cock had made four 
points. Those four points are not in dispute as to whether Robert Cock had made those points. There is no doubt 
that the advice given to both the Attorney General and Labor members was to the effect that the absence of the 
provision, which we are now going to agree to insert, would exert downward pressure on sentencing away from 
the maximum statutory penalty which will now be available as a result of this amendment.  

The advice from Robert Cock was extraordinary. I have never attended a briefing of that nature where somebody 
like an independent office-bearer, Robert Cock, was so visibly disagreeing with the Attorney General and there 
was no give at all to accommodate the point of view. I think the member for Mindarie has quite validly made the 
point: if there is conflict in the most experienced government legal officers—I put Robert Cock at the head of the 
list as the state’s top prosecutor who has to deal with these matters day in, day out—surely the sensible thing to 
do is to agree to this agreement. It would have been better to have agreed to this amendment when it was first 
moved, but we should agree to it now because it then places beyond doubt a matter about which, to put it at its 
lowest, there is some controversy.  

I have no doubt for my part that absent this amendment, the Court of Appeal would rule that the maximum 
sentence is not available in a particular case because it is so at odds with precedents and with sentencing tariffs 
that have been established over the years, because it now enables, or will as a result of this amendment, the 
maximum sentence to be imposed and actually served in prison. It has never been done before. To have such a 
radical change, I have no doubt that the court, in interpreting these provisions, would say that that is not 
permissible unless there is express authorisation to do something radically different from what has been 
permissible in the past. I have no doubt about that whatsoever.  

What we are now seeing is an agreement, which I think is a sensible approach, to the amendment that has been 
proposed because it will deliver what the community want—it will be far tougher, particularly on the worst 
criminals in this state. We all feel, I think without exception, in this place a sense of anger when somebody who 
has perpetrated the worst, most heinous crimes gets off too lightly in the way in which the sentencing is done.  

Mr C.J. Barnett: You’re rewriting history. 

Mr J.A. McGINTY: The Premier is doing himself a disservice. When these offenders have one-third of their 
sentence taken off, as they have in this state since the Premier was a boy, when one-third of the sentence was 
always taken off — 

Mr R.F. Johnson: You made it mandatory! 

Mr J.A. McGINTY: No, it was mandatory well before 2003, my friend. 

Several members interjected. 

The DEPUTY SPEAKER: Order! 

Mr J.A. McGINTY: It was in legislation that one-third of the sentence had to be taken off. 
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Mr C.J. Barnett interjected. 

Mr J.A. McGINTY: I fully support this amendment. 

Mr C.J. Barnett: The problem is you and what you did in 2003. 

Mr J.A. McGINTY: Premier, grow up! For someone who is 58 years of age to behave like a child is very 
unedifying — 

The DEPUTY SPEAKER: Order! 

Dr E. Constable: Get on with it! 

Mr C.J. Barnett: Let’s have the vote; we agree with you. Let’s have the vote! 

Mr J.A. McGINTY: You now agree with me, do you? 

Mr C.J. Barnett: We agree with the amendment; we have been saying that for days. Let’s get on with it! 

Mr J.A. McGINTY: What a performance we have seen from the Premier today! 

Dr E. Constable: And from you—let’s get on with it! 
Mr J.A. McGINTY: What have I done, member for Churchlands? 

Several members interjected. 
Mr J.A. McGINTY: To correct the legislation that was wrong in the first place—that is the point that needs to 
be made in this place. The only person who has been doing star jumps, behaving petulantly and carrying on like 
a spoilt kid is the Premier. It is to his disgrace that he has behaved in that way today but we will see a lot more of 
it, too. 

Mr W.J. JOHNSTON: I will only speak briefly on this matter but I want to make a very important point. This 
is the third occasion that I have risen to make a very similar point on different issues. There is a very important 
issue for everybody in this Parliament; that is, the Westminster system. The executive is not in control of 
Parliament; Parliament is separate to the executive. When we look at these types of legislation and any other 
amendments that come before the house, at every occasion we should not allow the executive to try to intimidate 
Parliament. It is not appropriate for the executive to try to say to Parliament, and I especially say this to the 
backbenchers — 

Mr R.F. Johnson: How are we intimidating? You are intimidating us at the moment! 

The DEPUTY SPEAKER: Order, Leader of the House! 

Mr W.J. JOHNSTON: The backbenchers on the government side of the chamber should always remember that 
they are not members of the government. Only ministers are members of the executive; everybody else are 
parliamentarians and our job is to serve the Parliament. No-one should go to the media and say it is inappropriate 
for parliamentarians to do their job and that it is inappropriate for Parliament to consider legislation, move 
amendments, and consider its own views about what is appropriate for Parliament to pass. For the Premier to go 
to the media as he did yesterday is not appropriate. It is not appropriate to me as a representative of the people of 
Cannington, but equally it is not appropriate for his own backbench. His own backbench has a responsibility to 
deal with issues that come before Parliament — 

Several members interjected.  

The DEPUTY SPEAKER: Order! 

Mr W.J. JOHNSTON: — as they are parliamentarians first. It is their ability to consider issues that come to this 
Parliament that is fundamental to the Westminster system, and it is not appropriate to have the executive attempt 
to intimidate Parliament and members of Parliament in the way that was done yesterday. 

Question put and passed; the Council’s amendment agreed to. 

The Council acquainted accordingly. 
 


